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©niteb States; Court of Appeals 

District of Columbia Circuit i 


No. 9958 


United Cigar-Whelan Stores Corporation, i 

Petitioner, 


District of Columbia, 

Respondent. 


Appeal From the Board of Tax Appeals for 
the District of Columbia. 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT | 

i 

This is an appeal from a decision of the Board of Tax 
Appeals for the District of Columbia. 

i 

Jurisdiction of the Court is invoked under Title IX, Sec¬ 
tion 4, of the District of Columbia Income Tax Act, as ap¬ 
proved July 26, 1939 (Public Law No. 519, 75th Congress, 
Chapter 233, 3rd Session), and as reenacted by Title 47, 
Chapter 24, Section 4 of the District of Columbia Code 
(District of Columbia Income and Franchise Act of 1947, 
Public Law No. 195, Chapter 258, Laws of 1947). 


i 
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STATEMENT OF THE CASE 

The United Cigar-Whelan Stores Corporation, the Peti¬ 
tioner herein, was engaged in retail business in this District 
during the year 1946. After it had filed its District of Co¬ 
lumbia Income Tax Return for that year, a deficiency as¬ 
sessment was made against it in the sum of $861.11. That 
assessment, plus $67.16 interest was paid under protest in 
writing on January 6, 1948. An appeal was taken to the 
Board of Tax Appeals of the District of Columbia, (App. 
2) and on June 2,1948, said Board sustained the deficiency 
assessment. (App. 13). Hence, this appeal. 

The sole question before this Court is whether money 
accruing to petitioner by reason of a certain business trans¬ 
action, affecting a lease of property in this District, did or 
did not constitute a capital gain. The petitioner contends 
that it did and that the money so received was exempt from 
taxation. 

That transaction arose and culminated in the following 
manner: On July 22,1941, the individual owners of prem¬ 
ises located on the Northwest corner of 12th and G- Streets, 
Northwest, in this District, by written lease, demised said 
premises to United-Whelan Corporation for a term of 
eleven years, commencing January 1, 1942 and expiring 
December 31, 1952 (App. 15). Among other things, that 
lease provided: 

20. If at any time after the end of the fifth year of 
this lease * * * (b) the Lessors shall desire posses¬ 
sion of the demised premises for their own use and oc¬ 
cupancy or the use and occupancy of any of them, then 
and in either event, the Lessors shall have the privilege 
of terminating this lease upon giving six months ’ writ¬ 
ten notice to that effect bv mail • • • then in that 
event immediately upon the expiration of said six 
months ’ notice period this lease shall cease, • • • and 
in consideration of the Lessee quietly complying and 
quickly surrendering possession of said premises, the 




Lessors agree to pay the Lessee the sum of $10,0()0.00 
with 48 hours after possession is surrendered. (App. 
16). ; 

Said lease was duly assigned to petitioner on August 29, 
1941. (App. 16-17). j 

Before the completion of the five year period during 
which the Lessors could terminate the lease under clause 20 
thereof, the Lessors desired possession of said premises 
“for their own use and occupancy”. Since there was no 
clause in the lease covering such a contingency, negotiations 
were entered into by the parties and a contract was entered 
into between the Lessors and th Lessee on February 4, 
1946, whereby the Lessee (petitioner) would surrender its 
lease as of April 30, 1946, upon receipt by it of $30,000:00. 
(App. 19). | 

I 

The petitioner received said $30,000.00 during 1946, and 
the lease was thereby canceled. Petitioner made its Incoine 
Tax Return thereon, setting up deductions on said sum, 
(which have not been questioned by the District of Colum¬ 
bia), whereby the net gain from said transaction amounted 
to $15,879.00, but setting up further that said sum was nqn- 
taxable “under Sec. 6(a) of D. C. Income Tax Act”; Sec. 
47-1506, D. C. Code, 1940. See: “Statute Involved”, belo^v. 
(Transcript of Record, 8). j 

The Board of Tax Appeals having sustained the defi¬ 
ciency assessment of $861.11, plus interest of $67.16, the 
petitioner appeals. | 

i 

STATUTE INVOLVED I 

i 

Sec. 47-1506, D. C. Code 1940: j 

GAIN OR LOSS IN CAPITAL ASSETS NOT 
RECOGNIZED.—No gain or loss from the sale or ex¬ 
change of a capital asset shall be recognized in the 
computation of net income under this title. For thie 
purpose of this title, “capital assets” means property 
held by the taxpayer for more than two years (whether 


\ 


I 
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or not connected with his trade or business) but does 
not include stock in trade of the taxpayer or other 
property of a kind which would properly be included in 
the inventory of a taxpayer if on hand at the close of 
the taxable year, or property held by the taxpayer 
primarily for sale to customers in the ordinary course 
of his trade or business. 

STATEMENT OF POINTS 

The Board of Tax Appeals erred in concluding that the 
cancellation of the lease was not a “sale or exchange” 
within the meaning of D. C. Code 1940, Section 47-1506 
(App. 13). 


SUMMARY OF ARGUMENT 

Petitioner contends that the Board of Tax Appeals, hav¬ 
ing found the leasehold to be a capital asset within the 
meaning of the statute, it thereby placed an erroneous and 
tortuous construction on the meaning of the words “sale 
and exchange” and that the case chiefly relied upon by the 
Board in its opinion Helvering v. William Flaccus Oak 
Leather Co., 313 U. S. 247, 85 L. Ed. 1310, 61 S. Ct. 878 can 
be distinguished from the facts in the instant case. The 
doctrine laid down in the Flaccus case, namely, that in in¬ 
terpreting legislation the Court must have in mind the ordi¬ 
nary and accepted sense of the terms “sale or exchange”, 
was, it is contended, distorted by the Board below in reach¬ 
ing its decision. Petitioner relies chiefly on the cases of 
Helvering v. Hammel, 311 U. S. 504, 85 L. Ed. 303, 61 S. Ct. 
368, and McAllister v. Commissioner, 157 Fed. 2d 235, (C. 
C. A. 2,) Cert denied 330 U. S. 826, 91 L. Ed. 1276, 67 S. Ct. 
864), in which the courts discussed the meaning of the same 4 
words “sale or exchange”, and applying the principles laid 
down in these cases it is contended the Board should have 
held the transaction herein to have been a “sale or ex¬ 
change”. 



I 


The Board also makes the point that the cancellation 
and termination of a lease is a destruction of the leasehold 
rather than a transfer and that the leasehold is destroyed 
under the doctrine of merger. The Petitioner admits the 
end result of the transaction as contended by the Board but 
asserts that under the doctrine laid down in the cases of 
Helvering v. Hammel and McAllister v. Commissioner , cited 
supra, the resulting merger has no bearing on the actual 
nature of the transaction. i 

i 

In those cases where the Courts have held that the trans¬ 
action was not a “sale or exchange’’ within the meaning 
of tax statutes having similar wording, a liability was in¬ 
volved from the payor to the payee, whereas, in the instant 
case the Petitioner had an absolute right to possession with 
no liability owing from the Lessors who paid the monetary 
consideration to the Lessee who receeived the payment, j In 
other words, the Lessors were not compromising or set¬ 
tling any liability by their payment to the Lessee but w^re 
purchasing the right to possession which was solely in the 
Lessee. ! 

i 

ARGUMENT | 

« 

POINT I: | 

The Ordinary Meaning of the Words “Sale or Exchange” 
Includes the Transaction in the Instant Case. 

In its opinion (App. 8) the Board of Tax Appeals relies 
chiefly for its decision that the transaction herein involved 
was not a “sale or exchange” upon the case of Helvering y. 
Flaccus Oak Leather Co., 313 U. S. 247, 85 L. Ed. 1310, 61 
S. Ct. 368, and reaches the non-sequitur that the cancellation 
of a lease does not come fairly within the ordinary and ac¬ 
cepted meaning of the words “sale and exchange”. 

The Flaccus case involved a taxpayer which was the 
owner of a building, machinery and .equipment that had 


i 

i 
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been depreciated on its books over a period of time. The 
building, machinery and equipment were totally destroyed 
by fire immediately after the taxpayer had taken the full 
depreciation thereon. The taxpayer claimed that the in¬ 
surance proceeds resulting from the destruction of the 
capital asset constituted a capital gain. The Court, in its 
decision held that the proceeds were not the result of a 
“sale or exchange’’ of a capital asset and that the pro¬ 
ceeds must be treated as ordinary income. 

Petitioner has no quarrel with the principles laid down in 
that decision and there can be no question but that insur¬ 
ance proceeds are not the result of a “sale or exchange” 
within the ordinary meaning of such words. The Court 
says, “neither term is appropriate to characterize the de¬ 
molition of property and subsequent compensation for its 
loss by an insurance company. Plainly, that pair of events 
was not a sale.” 

However, in attempting to apply this principle to the 
surrender or cancellation of a lease, the Board, it is con¬ 
tended, placed a tortuous meaning on the words “sale or 
exchange”. The facts, of course, in the Flaccus case have 
no relation whatsoever to the facts in the instant case, and, 
it is submitted that any attempt to draw an analogy be¬ 
tween the two cases is devious and strained. 

In arriving at its decision the Board apparently ignored 
the discussion of the same terms and principles laid down 
in the case of Helvering v. Hammel, 311 U. S. 504, 85 L. Ed. 
303, 61 S. Ct. 368. In that case the Court held that a loss 
sustained by an individual taxpayer upon the involuntary 
foreclosure sale of his interest in real estate was a capital 
loss deductible in accordance with the statute. Mr. Justice 
Stone, in his learned opinion in the Hammel case, supra , 
reviews the history of the words “sale or exchange” as 
used in the Federal statutes, and states that the courts are 
not free to reject the usual meaning of words where absurd 
results do not follow and where the consequences appear to 
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I 
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I 

i 
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be consonant with the purposes of the Act. It is contended 
that the decision of the Court in that case and the discus¬ 
sion of the meaning of the words much more clearlyi up¬ 
holds the contention of the Petitioner that the transaction 
here involved comes squarely within the ordinary meaning 
of the words ‘‘sale or exchange”. See annotation to Hel¬ 
vering v. Hammel, supra, 131 A. L. R. 1486. 

In the case of Hale v. Helvering, 85 F 2nd 819, the United 
States Court of Appeals for the District of Columbia also 
discussed the meaning of the words “sale or exchange” 
and held that the compromise of notes for less than the 
face value with the maker was not a “sale or exchange” 
of capital assets within the meaning of the taxing Act. 
This decision, of course, was a proper one within the moan¬ 
ing of the statute. In the Hale case, supra, the Court states 
(p. 821) that “There was no acquisition of property by the 
debtor, no transfer of property to him. Neither business¬ 
men nor lawyers call the compromise of a note a sale to 
the maker * * * . If the full satisfaction of an obligation 
does not constitute a ‘sale or exchange’, neither does par¬ 
tial satisfaction.” 

The case of McAllister v. Commissioner, 157 F 2d §35 
(Cert, denied 330 U. S. 826, 91 L. Ed. 1276, 67 S. Ct. S64) 
was decided by the Circuit Court of Appeals for the Second 
Circuit in 1946, and in that case the facts are most neatly 
analogous to the transaction in the instant case. There 
the petitioner surrendered or transferred her life interest 
in a trust to the remaindermen for a consideration of 
$55,000, which transaction the petitioner in that case con¬ 
tended resulted in a taxable capital loss, computed as the 
difference between the amount received and the value of 
the state. 

I 

The Court stated at page 236: j 

“Petitioner’s right to income for life from the trust 
estate was a right in the estate itself. Had she held a 

i 

I 

l 

i 

j 


I 
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fee interest, the assignment would unquestionably 
have been regarded as the transfer of a capital asset; 
we see no reason why a different result should follow 
the transfer of the lesser, but still substantial, life 
interest” 

The Court further stated at page 236: 

“• * * The principal ground (for attempting to dis¬ 
tinguish other cases) seems to be the form of the 
transaction assumed between the parties. Thus the 
Court says that petitioner received the payment for 
‘surrendering’ her rights to income payments and ‘she 
did not assign her interest in the trust * * *. ‘But 
what is this more than a distinction in words? • • • 
There surely can not be that efficacy in lawyers ’ jargon 
that termination or cancellation or surrender carries 
some peculiar significance vastly penalizing laymen 
whose counsel have chanced to use them. * * * And 
that here * * * there was a‘surrender’to the remain¬ 
derman, rather than a ‘transfer’ to third persons 
• • •, does not change the essentially dispositive na¬ 
ture of the transaction so far as the former property 
owner is concerned.” 

and at page 237 the Circuit Court continued: 

“• • • But we are clear that distinctions attempted on 
the basis of the various legal names given a transac¬ 
tion, rather than on its actual results between the par¬ 
ties, do not afford a sound basis for its delimitation.” 

All of the above quotations from the McAllister case and 
the decision itself can be applied specifically to the trans¬ 
action herein involved. The Board below, in' its opinion 
herein, states that “The cancellation and termination of a 
lease is a destruction of the leasehold rather than a trans¬ 
fer, and even if it be considered a transfer of the lease to 
the Lessor, the leasehold would be destroyed under the doc¬ 
trine of merger, (cases cited) So in the McAUister case the 
life tenancy was destroyed. 

The Board below further states in its opinion that 
“Neither businessmen nor lawyers refer to a cancellation 
or forfeiture of a lease for a consideration as a sale or ex- 


change, Eort, 39 B. T. A. U. S. 922, 926.” So in the Mc¬ 
Allister case neither businessmen nor lawyers; would refer 
to the transaction there involved as a “sale or exchange”. 
But the Court says the terminology cannot be decisive and 
that the actual substance of the transaction should be the 
deciding factor. To the same effect see Allen v. First Na¬ 
tional Bank and Trust Co. in Macon, 157 Fed 2nd; 592 
(C. C. A. 5, Cert, denied 330 U. S. 828, 91 L. Ed. 1277, 67 
S. Ct. 868). i 

I 

The Board below holds in its opinion that a leasehold 
is a capital asset, and, it is contended, that there can be 
little question as to that legal conclusion. Actually and in 
substance the Petitioner herein owned a right to possession 
which was enforceable against all parties, including the 
Lessors, (upon compliance with the terms of the lease) 
and this right to possession and admitted capital asset was 
a valuable possession from which Petitioner derived in¬ 
come in the ordinary course of its business as a retail store 
operator. It was a capital asset which the Lessors desired 
to possess for their own business and to that end the 
Lessors negotiated with Petitioner for the right to posses¬ 
sion of the capital asset. That the right to possession was 
a valuable asset can be derived from the fact that the 
Lessors offered to and did pay the sum of $30,000. There 
is no analogy, which will be pointed out hereafter, between 
this transaction and the type of transaction in which "the 
Lessors accept a consideration from the Lessee for the sur¬ 
render of a lease. j 

i 

Having accepted the nature of the leasehold, and, in fact, 
having admitted in its opinion that such a term for years 
“• • * constitutes an interest or estate in the land (cases 
cited)”, the Board tortuously reaches a conclusion that is 
not only a non^sequitur of any of the decisions cited by it, 
but, it is respectfully submitted, is also a plain distortion 
of the meaning of the words “sale or exchange”. 
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Had the transfer of the leasehold been made to a third 
party it can be assumed from the wording of the Board’s 
opinion that it would have held the transaction a “sale or 
exchange”. The only possible distinction, therefore, ap¬ 
pears to be the fact that the right to possession was trans¬ 
ferred to the Lessors, who were the fee holders. As a re¬ 
sult of such transfer of Petitioner’s interest or estate in 
the land to the fee holder there was, of course, a resulting 
merger of the lesser estate into the greater estate. But, it 
is submitted, that under none of the above cases can this 
fact change the substance of the transaction which was in 
essence the sale of an interest or estate in the land to a 
party who had no right to that interest or estate in the land. 
The cases Carroll v. BaUamce, 26 HI. 9, Fox v. Long, 8 Bush 
(Ky.) 498, and others cited by the Board below in its opin¬ 
ion (App. 11) on this point are of course landmark cases 
in the doctrine of merger of a lesser estate into a greater, 
but, it is contended, have no bearing on the nature of the 
transaction as a “sale or exchange” within the meaning of 
a tax statute. 

It is submitted further, that the reasoning of the Board 
in its opinion wherein it states that “there is no reason to 
think that Congress, in enacting legislation of this type, in¬ 
tended to encourage the cancellation of leases” is spurious. 
Petitioner contends further that including this transaction 
under the common meaning of the words “sale or ex¬ 
change” does not enlarge the meaning of such words. If it 
be admitted that a leasehold is a capital asset, it is sub¬ 
mitted that the asset is transferred regardless of the term 
that may be applied to the transaction. Such a transfer 
is a “sale or exchange” of such asset and comes squarely 
within not only the actual wording of the statute but the 
legislative intent as well. It is respectfully submited that 
nothing to the conrary has been shown in any of the cases 
cited by the Board below. 
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POINT XI: 1 

i 

Cases Cited by the Board of Tax Appeals Against Peti¬ 
tioner’s Contention Can Be Distinguished. 

I 

In the opinion of the Board of Tax Appeals the state¬ 
ment is made that “Not every transaction pursuant to 
which money is received and property surrendered is a 
sale.” This statement, of course, is so axiomatic that it 
seems hardly worthwhile to review the cases cited by the 
Board in support of this. 

However, in order to properly distinguish these cases 
and show that they have no application to the facts in the 
instant case, the underlying principle on which these deci¬ 
sions were made should be pointed out. For example, the 
Board cites the case of Fairbanks v. United States, 306 
U. S. 436, in which the payment and discharge of a bond 
was held to be not a “sale or exchange” within the ac¬ 
cepted meanings of the words. It should be noted thaf in 
this Fairbanks case there was a liability running from the 
payor to the payee similar to the liability noted abov0 in 
the discussion of the case of Hale v. Helvering supra, 
where a loss was incurred in the settlement of a note for 
less than its face value. There can be no question but that 
where the payor has an obligation to the payee he is hot 
selling any right and is merely settling or discharging an 
obligation. Such cases and the case before the Cohrt 
herein have no analogy whatsoever. ; 

j 

Similarly, the cases of Cobbs 39 BTA U. S. 642, Helipan 
33 BTA U. S. 901, Johnson 32 BTA U. S. 156 and Lee 42 
BTA U. S. 920, all represent cases decided on the principle 
that where the obligation runs to the payee there can be ho 
“sale or exchange”. i 

A similar line of cases cited by Respondent before the 
Board of Tax Appeals, namely, Goerke Co. 7 BTA U. S. 
860; Farrelly-Walsh, Inc. 13 BTA U. S. 923; and 512 56th 

j 

i 

I 

i 

i 


i 

i 

i 
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Street Corp. v. Commissioner 151 F 2nd 942, can be easily 
distinguished. 

In the Goerke Co. case the holding of the Board of Tax 
Appeals was to the effect that the amount paid to a lessor 
by a lessee as consideration for cancellation of an existing 
lease is income to the lessor in the year of payment. 

In the Farrelly-Walsh, Inc. case the holding of the Court 
was limited to the decision that a sum of money paid to 
the tenant in consideration of the cancellation of a lease 
by the lessor constituted taxable income in the year in 
which it was received and that such income may not be 
allocated over the unexpired term of the lease. The ques¬ 
tion at issue in the instant case did not even arise. 

The 512 56th Street Corp. case involved the taxability of 
income derived from the surrender of an option given to 
the lessee to renew the lease of land and building. The 
question of whether or not the transaction involved a ‘ 1 sale 
or exchange” was not raised and the Court held that the 
gain was properly assessed against the taxpayer as “ordi¬ 
nary income”. This decision, however, was based upon the 
Federal statute, 26 U. S. C. A. Int. Rev. Code, Section 117 
(a)(1), which excludes property “of a character which is 
subject to the allowance for depreciation provided in Sec¬ 
tion 23 (1) ”. A lease being a wasting asset comes within 
this exclusion but the Court states at p. 943 “• • • that it 
would be correct to treat the first parcel as a ‘capital asset,’ 
had it not been for that clause * * *.” (Section 117 (a) 
(1) Int. Rev. Code). There is no such exclusion in the 
District of Columbia tax statute under which the return in 
the instant case was made by Petitioner and the inference 
is plain that had it not been for that exclusion in the Fed¬ 
eral statute the Court would have held the gain to have 
been derived from the “sale or exchange” of a capital 
asset. 
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j 

I 
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In those cases, therefore, where the tenant pays to the 
landlord a sum of money in consideration of the cancella¬ 
tion of his liability under the lease there is no “sale or ex¬ 
change” of a capital asset. Again, there can be no quarrel 
with the reasoning behind this principle for it involves the 
discharge of an obligation of the payor to the payee. ! 

The transaction herein involved, however, is a payment 
by a payor (lessor) who has no obligation to the payee 
(lessee). The sum of $30,000 was paid solely in consider¬ 
ation for the sale, surrender, cancellation, exchange (or 
whatever other term may be used), of a capital asset, 
namely, a leasehold, a right to possession, an interest in a 
freehold, an estate in the land (or whatever other name one 
may desire to use in describing such a leasehold). 

• I 

j 

CONCLUSION I 

i 

i 

Logically and reasonably, therefore, within any of the 
cases cited in the opinion of the Board below, or in other 
cases cited herein, the gain derived from the transaction 
involved in this case should be held to be excluded from 
taxation as a sale of a capital asset within the meaning of 
D. C. Code 1940 - Sec. 47-1506 and the decision of the Board 

i 

of Tax Appeals should be reversed. 

__ __ i 

Respectfully submitted, j 

Harold W. Jacobsen, i 

Attorney for Petitioner, \ 
215 Fourth Avenue, j 

New York 3, N. Y . j 

of Counsel 

I 

Chapin B. Bauman, 

John H. Burnett, 

600 F Street, N. W., j 

Washington 4, D. C. 

i 

I 

I 

j 

i 
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1 Filed Feb 18 1948 Board of Tax Appeals for 

the District of Columbia 

UNITED CIGAR-WHELAN STORES CORPORATION, 

Petitioner, 

v. 

DISTRICT OF COLUMBIA, Respondent 
Docket No. 1089 

Petition 

The above-named petitioner petitions for a cancellation 
of an assessment of taxes against it and alleges by its 
duly-authorized corporate officer as follows: 

1. The petitioner is a Delaware corporation duly au¬ 
thorized to do business in the District of Columbia with 
its principal office at 215 Fourth Avenue, New York, 
N. Y. 

2. The tax in controversy is an income tax for the 
calendar year of 1946 in the amount of $861.11 represent¬ 
ing a tax of $793.95 and interest in the sum of $67.16 from 
April 15,1947 to December 29,1947. 

3. The notice of assessment was dated December 29, 
1947 and the tax was paid by the petitioner under protest 
in writing on January 6, 1948, as will appear in the copy 
of the notice of assessment hereto attached as Exhibit “A”. 

4. The assessment of the tax set forth on the notice 
of assessment is based upon the following errors: 

(a) In such assessment the examiner has levied a tax 
upon a gain from the sale or exchange of a capital asset in 
violation of Section 47-1506 of the District of Columbia 
Income Tax Law providing that “no gain or loss from 
the sale or exchange of a capital asset shall be recog¬ 
nized in the computation of net income under this 
Chapter”. 

2 (b) The assessor has construed the asset in 
question, as more fully described in paragraph 5 

hereafter, as being not a capital asset in violation of the 
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section quoted herein in subdivision “a” wherein capital 
assets are defined as “ property held by the taxpayer 
for more than two years (whether or not connected with 
his trade or business) but does not include stock in trade 
of the taxpayer or other property of a kind which would 
properly be included in the inventory of a taxpayer if on 
hand at the close of the taxable year, or property held by 
the taxpayer primarily for sale to customers in the ordi¬ 
nary course of his trade or business.’’ j 

(c) The examiner has erred in not recognizing jthe 

said asset as a capital asset even though the facts as set 
forth in paragraph 5 hereafter will show that such asset 
was held by the taxpayer for more than two years and 
does not come within any of the types of property set 
forth in such section as not being included in the term 
‘‘capital assets”. I 

(d) The examiner erred in finding that the said in¬ 
come was taxable from District of Columbia sources. ! 

(5) The facts upon which the petitioner relies as the 
basis of this proceeding are as follows: I 

(a) The petitioner is engaged in the business of sell¬ 
ing drugs, tobaccos, pharmaceuticals and related products 
in stores in the District of Columbia and throughout the 
country, known as “Whelan Drug” stores and “United 
Cigar” stores. 

(b) On or about January 1, 1942 petitioner entered 
into possession of store premises known as 1201 G Street, 
N. W., Washington, D. C., under written lease dated July 
22, 1941 from Samuel D. Zlotnick, Sidney S. Zlotnick and 
Rena Z. Kraft to United-Whelan Corporation (the interest 
in and to the said lease having been acquired by the peti¬ 
tioner by assignment from United-Whelan Corporation 
dated August 29, 1941), for a period from January 1,1942 
to December 31, 1952, and thereafter continued in posses¬ 
sion of such premises under said lease up to and include 
ing April 30,1946. 

(c) By agreement dated February 4, 1946, negotiated 
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and delivered in New York city and not in Washington, 
D. C., the landlords represented that they were engaged in 
business as furriers, carrying on such business at 1120 
G Street, Washington, D. C., and that they desired bona 
fide to use the demised premises in its entirety for their 
business as retail furriers commencing May 1,1946. Rely¬ 
ing upon such representation the petitioner agreed to de¬ 
liver possession of the demised premises to the landlords 
for their use in business as furriers on or prior to April 
30, 1946, petitioner agreeing to the cancellation and termi¬ 
nation of the said lease on said date upon condition 
that the landlord so occupy the premises and that such 
occupancy should continue for at least two successive years 
thereafter with a penalty to be imposed in the event that 
such condition is violated. 

3 (d) In consideration of such surrender of the 

premises and termination and cancellation of the 
lease as aforesaid, the landlords agreed to and did pay 
the sum of $30,000 to the petitioner, petitioner thereby sell¬ 
ing its leasehold to the said landlords. The said sum of 
$30,000 was paid in the City and State of New York and 
not in Washington, D. C. 

(e) Thereafter, and on or about April 30, 1946, the 
petitioner did deliver possession of the premises to the 
landlord in accordance with the agreement aforesaid. 

(f) The income tax return for the District of Columbia 
for the calendar year 1946 was filed in the Office of the 
Assessor of the District of Columbia on July 15, 1947 
(under extension granted by said Assessor on March 24, 
1947), such return reporting taxable income from District 
of Columbia sources in the amount of $65,592.41. 

(g) Attached hereto and made a part hereof and 
marked Exhibit “B” is an exact copy of the return for 
the said calendar year 1946 and the attention of this Board 
is called to Schedule D-2 thereof in which the petitioner 
reported a net gain of $12,6S8.63 from the aforesaid sale 
of a capital asset, said income not being taxable income 
derived from District of Columbia sources. 
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(h) Upon examination of the said return the Adminis¬ 
trator, Income Tax Division, proposed by letter dated No¬ 
vember 20, 1947, bearing file number 2031, to increase 
the taxable income of this petitioner from District of 
Columbia sources in the amount of $15,879 representing 
the net profit from the above-described transaction, wjhich 
profit in the opinion of the Administrator apparently was 
ordinary income from District of Columbia sources 
rather than capital gain derived from sources outside the 
District of Columbia as claimed by this petitioner. 

(i) A letter of protest was filed by the petitioner with 
the Assessor of the District of Columbia on December 17, 
1947 but on December 29, 1947 the Examiner, Income and 
Franchise Tax Division of the District of Columbia, sent 
a notice of assessment in the sum of $861.11, as described 
above, which w T as paid by the petitioner on January 6,1948. 

WHEREFORE, the petitioner prays that this Board 
may hear the proceeding, and cancel the said assessment 
dated December 29, 1947, in the sum of $861.11, and order 
a refund of said sum together with interest thereon to the 
petitioner herein. j 

UNITED CIGAR-WHELAN STORES 
CORPORATION j 
By: Harold W. Jacobsen, 
Secretary j 

215 Fourth Avenue, New York, N. Y. 

I 

• • • • 

I 

14 Filed Jun 2 1948 Board of Tax Appeals for 

the District of Columbia 

i 

i 

Appeal from deficiency assessment of income tax for 1946. 

I 

Findings of Fact and Conclusions of Law j 

i 

Findings of Fact j 

1. During and prior to 1946, petitioner, United Cigar- 
Whelan Stores Corporation, was a Delaware corporation, 
with its principal office in the City of New York, State of 

i 

i 

i 
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New York, and was engaged in the District of Columbia in 
the business of selling drugs, tobacco, pharmaceuticals 
and related products. 

2. In 1946 it was in possession of certain premises in 
the District known as 1201 G Street, N. W., under a lease 
dated July 22, 1941, to United-Whelan Corporation, for a 
term of ten years beginning January 1,1942, which on Au¬ 
gust 29,1941, had been assigned by the lessee to petitioner, 
which had assumed the obligations of the lessee thereunder. 

3. Pursuant to negotiations in New York City, and 
over the telephone, between the lessors and petitioner, initi¬ 
ated by the lessors, who stated that they were losing their 
then premises and desired to operate their business in the 
premises covered by the lease, an agreement was entered 
into between them on February 4,1946 by which the lessors 
represented that they were engaged in business as furriers 
and desired to use the premises for their business com¬ 
mencing May 1, 1946; and petitioner, relying on that rep¬ 
resentation, and in consideration of $30,000 paid to it 

by the lessors, agreed to deliver possession of the 
15 demised premises to the lessors on or prior to April 

30, 1946; that the lease should cease and terminate 
and come to an end as of April 30, 1946; and that neither 
party should be liable to the other in respect of said lease 
after that date, except as in the agreement provided. 
The lessors agreed to accept delivery of the premises in 
their physical condition as of April 30, 1946, and agreed 
that petitioner should not be obligated to make any repairs, 
decorations or replacements necessitated by removal of its 
fixtures or otherwise, nor for any damage to the demised 
premises caused by its occupancy of or its vacating them. 
It was a condition of the agreement that the lessors, or 
some of them, desired to occupy and would occupy the 
premises upon the vacancy thereof, by petitioner for their 
furrier business, and that such occupancy would continue 
for that purpose for at least two successive years there- 





after; and the lessors agreed that if they or any of them 
should violate that provision, they would pay to the peti¬ 
tioner as liquidated damages, the sum of $90,000, it being 
agreed that the amount of damage which petitioner might 
suffer by reason of such violation was determined tb be 
$90,000, representing the estimated profits in the premises 
for the period from May 1,1946 to December 31,1952, less 
$30,000. | 

4. This agreement was signed by the lessors and by the 
petitioner. It was acknowledged by the lessors in the Dis¬ 
trict of Columbia before a notary for the District, and on 
behalf of petitioner in the County and State of New York, 
before a notary for that County and State. It was deliv¬ 
ered in New York City on February 12, 1946, at which 
time the $30,000 thereby stipulated to be paid, was paid. 
Pursuant thereto petitioner surrendered the premises to 
the lessors on April 30, 1946. This transaction resulted in 
a gain of $15,879 to petitioner. 

5. Petitioner filed its 1946 District of Columbia income- 
tax return, in which it reported the transaction hereinabove 

referred to as a non-taxable sale or exchange of a 
16 capital asset, and omitted the gain therefrom in its 

computation of its taxable income. On December 
29, 1947 the Assessor made a deficiency assessment against 
petitioner of $$61.11, based on the gain from the trans¬ 
action above referred to. On January 6, 1948, under pro¬ 
test in writing, petitioner paid the amount of the deficiency, 
plus $67.16 interest, and on February 18, 1948, appealed 
to this Board from the assessment, upon the ground that 
the transaction was the sale or exchange of a capital asset 
from which no gain or loss should be recognized in the 
computation of its net income; and that the gain there¬ 
from was not income from a District of Columbia source. 

i 


j 

I 

i 

i 


i 

i 
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Conclusions of Law 

1. The lease was a capital asset within the meaning of 
D. C. Code 1940, section 47-1506. 

2. The cancellation of the lease was not a sale or ex¬ 
change within the meaning of D. C. Code 1940, section 
47-1506. 

3. The gain derived by petitioner from the cancellation 
of the lease was from a District of Columbia source 
within the meaning of D. C. Code 1940, sections 47-1502(b) 
and 47-1504(b). 

4. The assessment appealed from was correct and 
should be affirmed. 

Decision will be entered for respondent. 

Lawrence Koenigsberger, 
Lawrence Koenigsberger, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia 
• • • • 

17 Filed Jun 2 1948 Board of Tax Appeals for 

the District of Columbia 

Opinion 

This is an appeal from an income-tax deficiency assess¬ 
ment for 1946. 

In that year, petitioner was the lessee of certain premises 
in the District of Columbia, for a term of ten years begun 
January 1, 1942. The lease had originally been to another 
corporation, which had assigned its rights thereunder to 
petiitoner in 1942. Petitioner is a Delaware corpora¬ 
tion, with its principal office in New York City. 

During 1946, in consideration of $30,000 paid by the 
lessors to petitioner, the lease was cancelled and termi¬ 
nated as of April 30, 1946, pursuant to a written agree¬ 
ment to that effect between the lessors and petitioner. 






I 

I 


The negotiations which culminated in this transaction were 
initiated by the lessors, and took place in New York and 
over the telephone, the agreement for cancellation was 
delivered to petitioner in New York, and the considera¬ 
tion was there paid. j 

The Assessor assessed an income tax on the gain de¬ 
rived by petitioner from this transaction. This appeal 
is from that assessment, and is based on petitioner’s con¬ 
tentions that such gain was free of tax under D. C. Code 
section 47-1506, as a gain from the sale of a capital asset, 
and upon the further ground that the gain was not incojne 
from a District of Columbia source within the meaning of 
Code sections 47-1502(b) or 47-1504(b). I 

18 The District contends that the lease was not' a 
capital asset, and that the cancellation of the lease 
was not a sale; and further contends that the gain de¬ 
rived by petitioner from the cancellation of the lease was 
income from a District of Columbia source. i 

First for consideration is the question of whether the 
lease was a capital asset of petitioner within the meaning 
of section 47-1506. That section excludes from taxable 
income gains from the sale or exchange of capital assets, 
which are thereby defined as property held by the taxpayer 
for more than two years, not including stock in trade or 
other property of a kind which would properly be included 
in the inventory of the taxpayer if on hand at the close 
of the taxable year, or property held by the taxpayer pri- 
marily for sale to customers in the ordinary course of his 
trade or business. j 

A lease has a dual character, serving to create two dis? 
tinctive sets of rights and obligations, one comprising those 
arising out of the relation of landlord and tenant and 
based on privity of estate, and the other comprising those; 
growing out of express stipulations of the lease and based 
on privity of contract, Medical, Dental Bldg. v. Horton & 
Converse, 21 Cal. (2) 411, 132 Pac. (2) 457; Leonard v.i 


i 

i 

i 


i 
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Autocar Sales & Service Co. 325 HI. App. 375, 60 N. E. 
(2) 457. 

It will thus be seen that a lease does more than merely 
give rise to a contract right or chose in action. It creates 
a term for years, and such term for years constitutes an 
interest or estate in the land, Chicago Auditorium Ass’n. 
v. Willing, 20 F. (2) 837 (rev’d) on other grounds, 277 
U. S. 274; Webel v. Yale University, 125 Conn. 515, 7 A 
(2) 215; Leonard v. Autocar Sales & Service Co. 325, HI. 
App. 375, 60 N. E. (2) 457; Cannon v. Carr, 292 Kv 793, 
168 S. W. (2) 21; Modern Music Shop v. Concordia Fire 
Insurance Co., 226 N. Y. S. 630; Street Savings & Loan 
Ass’n. v. Bryant, 159 Oregon 601, 81 Pac. (2) 116; 
19 Pruitt v. Williams, 21 Tenn. App. 171,106 S. W. (2) 
892; Green Line Terminal Co. v. Martin, 122 W. Va. 
483, 10 S. E. (2) 901. See D. C. Code 1940, section 45-106. 

The lease, having belonged to the petitioner for more 
than two vears was a capital asset within the meaning 
of section 47-1506, Sutliff, 46 B. T. A. U. S. 446; 512 W. 
Fifty-sixth St. Corp., 151 F. (2) 942. 

The next question to be considered is whether the can¬ 
cellation of the lease was a “sale” or “exchange” within 
the meaning of section 47-1506. 

It is assumed that in. framing legislation Congress had 
in mind the ordinary and accepted sense of the terms which 
it used, Helvering v. William Flaccus Oak Leather Co., 
313 U. S. 247; Morgan v. Cobb, 73 App. D. C. 200, 203,120 
F. (2) 16; Hale v. Helvering, 66 App. D. C. 242, 85 F. (2) 
819. The cancellation of a lease does not come fairly 
within the ordinary and accepted meaning of the words 
“sale” or “exchange”. 

In the ordinary acceptation of the term, a sale is an 
exchange or transfer of property for money or its equiva¬ 
lent. The cancellation and termination of a lease is a 
destruction of the leasehold rather than a transfer, and 
even if it be considered a transfer of the lease to the 
lessor, the leasehold would be destroyed under the doctrine 
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of merger, 2 Blackstone Comm. 177; Carroll v. Ballance, 
26 Ill. 9, 20; Fox v. Long, 8 Bush (Ky) 498; Long v. Green, 
39 N. C. 370; Arnd v. Lerch, 162 Md. 318, 159 Atl. 587; 
Waldon v. Wahl, 286 Pa. 237,133 Atl. 252. 

Neither businessmen nor lawyers refer to a cancella¬ 
tion or forfeiture of a lease for a consideration as a sale 
or exchange, Hort, 39 B. T. A. U. S. 922, 926. Not every 
transaction pursuant to which money is received and 
property surrendered is a sale. Thus in Fairbanks iv. 
United States, 306 U. S. 436, it was held that payment 
and discharge of a bond is neither a sale nor ex- 
20 change within the normally accepted meaning of the 
words, and that the gain derived therefrom by the 
obligor is not a capital gain. Like holdings have been 

made with reference to loss incurred in the settlement of a 

1 

note for less than its face value, Hale v. Helvering, 66 App. 
D. C. 242, 85 F. (2) 819; gain realized on voluntary sur¬ 
render of life insurance and annuity contracts, Cobb£, 
39 B. T. A. U. S. 642; Heilman, 33 B. T. A. U. S. 901; 
money received as liquidated damages for failure to pet- 
form a contract for the purchase of stock, Johnson, 32 
B. T. A. U. S. 156; and proceeds of insurance on property- 
destroyed by lire, Helvering v. William Flaccus Oah 
Leather Co., 313 U. S. 247; and the receipt by the holdef* 
of the note, in full settlement, of an amount less than that 
owing thereon, Lee, 42 B. T. A. U. S. 920. 

The provisions of the 1921 Federal Revenue Act, and 
of the subsequent Federal Revenue Acts, including I. R. Ci 
section 117, upon which, D. C. Code section 47-1506 (Act oi 
July 26,1939, 53 Stat. 1091) is modeled to some extent, tax-; 
ing capital gains at the lower rate, were enacted to relieve 
taxpayers from the excessive tax burdens on gains result-; 
ing from a conversion of capital investments, and to re-; 
move the deterrent effect of those burdens on such conver-; 
sions, Burnet v. Harmel, 287 U. S. 103,106. 

The taxation of capital gains after deduction of capital 
losses on a more favorable basis than other income was 


i 
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provided as a means of encouraging profit-taking sales of 
capital investments, Burnet v. Harmel, 287 U. S. 103, 106; 
Helvering v. Hammel, 311 TJ. S. 504, 509; Alexander v. 
King, 46 F. (2) 235; 512 W. 56th St. Corp. v. Commission¬ 
ers, 151 F. (2) 942. 

There is no reason to think that Congress, in enacting 
legislation of this type, intended to encourage the cancella¬ 
tion of leases, and, therefore, there is no occasion for 
enlarging the meaning of the words “sale” or “exchange”, 
under the rule that words of a statute may be enlarged or 
restricted in their construction to bring a subject within 
the legislative intent, Archer v. Equitable Life Assurance 
Society, 218 New York 18,112 N. E. 433. 

21 The cancellation of the lease was not a sale or 
exchange within the meaning of D. C. Code section 
47-1506, but gave rise to ordinary income. 

There remains the question of whether the gain derived 
from the cancellation of the lease was a District of Co¬ 
lumbia source of income under D. C. Code section 
47-1506 (a). 

The negotiations leading to the cancellation of the lease 
and the delivery of the documents and the payment of the 
consideration occurred in New York. Notwithstanding 
these circumstances, the District would have been the 
source of the income if there had been involved a free¬ 
hold interest in real estate, Altman, Allocation of Income 
and State Taxes, p. 84. 

The fact that the lease was personal property, Bean v. 
Reynolds, 15 App. D. C. 125, 130, and that the transaction 
for its cancellation took place outside of the District, does 
not exclude the District of Columbia as the source of in¬ 
come. Both at common law and by statute, leaseholds are 
chattels real, D. C. Code section 45-S04. Although they 
are personal property, chattels real savor of the realty, 
as interests issuing out of or annexed to real estate, Harvey 
Coal & Coke Co. v. Dillon, 59 W. Va. 605, 53 S. E. 928; 
Intermountain Realty v. Allen, (Idaho), 90 Pac. (2) 704. 
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The term “District of Columbia sources’’ is not a tech¬ 
nical term of precise significance. A leasehold interest 
has the quality of immobility and is so closely identified 
with the land that it seems clear that the maxim mobilia 
sequuntur personam has no application, either literally or 
in substance and effect. Indeed, in the case of Warner 
Bros. Pictures, Inc. v. District of Columbia, decided by 
the Court of Appeals on March 29, 1948, which involved 
the hire of ordinary chattels (motion-picture films) located 
in the District of Columbia, the revenue derived from such 
hire was held to be from a District of Columbia 

22 source of income, notwithstanding that the contract 
in regard thereto had been made and the rental paid 

in another jurisdiction. j 

It follows from the foregoing, that the lease was a capital 
asset but that the cancellation thereof was not a sale or 
exchange within the meaning of D. C. Code section 47-1506, 
and gave rise to income from a District of Columbia source 
within the meaning of sections 47-1502(b) and 47-1504(b)l. 

The assessment appealed from was correct, and it will 
be affirmed. 

Lawrence Koenigsberger, i 

Lawrence Koenigsberger, ; 

Member Sole, 

Board of Tax Appeals for 
the District of Columbia 

i 

• • * • 

23 Filed Jun 2 1948 Board of Tax Appeals 

for the District of Columbia ] 

! 

Decision i 

| 

This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof and of the 
evidence adduced at the hearing on said petition, it is, by j 
the Board, this 2nd day of June, 1948, j 

ADJUDGED AND DETERMINED, That the assess- ; 
ment of income tax against petitioner, United Cigar- j 

i 

i 

i 


I 
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Whelan Stores Corporation, for the calendar year 1946, 
herein appealed from, be, and it is hereby, affirmed. 

Lawrence Koenigsberger, 
Lawrence Koenigsberger, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia 

61 Plf’s Ex. No. 1 

IN CONSIDERATION of the letting of the prem¬ 
ises within described, by SAMUEL B. ZLOTNICK, SID¬ 
NEY S. ZLOTNICK and RENA Z. KRAFT, as Lessors 
to UNITED-WHELAN CORPORATION, a Maryland 
corporation, as Lessee, the undersigned does hereby be¬ 
come surety for the full payment of the rent and other 
charges and the performance of the covenants and condi¬ 
tions in the within lease set forth to be paid, performed and 
complied with by the Lessee. 

The undersigned does hereby consent that time may be 
given for the payment of rent and other charges under the 
said lease and performance of said covenants and condi¬ 
tions, or any of them, without affecting the liability of the 
undersigned under this agreement, except that the rental 
reserved in the said lease shall not be increased or the 
term thereof increased. 

IN WITNESS WHEREOF, the undersigned has caused 
its corporate seal to be hereunto affixed and attested to by 
its Assistant Secretary and these presents to be signed 
by its Vice President, as of this 23rd day of July, 1941. 

UNITED CIGAR-WHELAN STORES 

CORPORATION 
By W. H. Ware 

Vice-President 

ATTEST: 

J. A. Hampton 
Asst. Secretary 

• • • • 
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62 BY THIS INDENTURE, executed this 22d day 
of July, 1941 in consideration of the rent and coven¬ 
ants herein reserved and contained, entered into by the 
parties hereto for themselves, their respective heirs, ad¬ 
ministrators, successors, legal representatives and assigns, 
SAMUEL D. ZLOTNICK, SIDNEY S. ZLOTNICK and 
RENA Z. KRAFT herein jointly, severally and collectively 
called “Lessor” having an office at 12th and “G” Sts., 
City of Washington, District of Columbia, c/o Zlotnicks 
Furrier, doth lease and demise unto UNITED-WHELAN 
CORPORATION, incorporated under the laws of the State 
of Maryland having an office at No. 215 Fourth Avenue, 
City of New York, herein called “Lessee”, corner stqre 
and basement in the building at the Northwesterly cornier 
of 12th and “G” Sts., Washington, D. C., consisting of 
store and basement premises now under lease to ahd 
occupied by Lessee together with additional adjoining sto|re 
or ground floor space; the demised premises being shown 
on the plan annexed hereto and outlined in red thereon; I 
with all appurtenances now or hereafter appertaining 
thereto. Lessee may use and occupy the demised premises 
for the business of a drug store and/or cigar store and/or 
candy store and/or the sale of sundry and variety merchan¬ 
dise and/or for the operation of a soda fountain, including 
the sale of ice cream and soft drinks and/or for luncheon¬ 
ette or restaurant purposes and/or for any other lawful 
business purpose. 

TO HAVE AND TO HOLD the demised premises unto 
Lessee, its successors and assigns for the term commencing 
Januarv 1, 1942 and expiring December 31, 1952 at mid¬ 
night, YIELDING AND PAYING THEREFOR the yearly 
rent of Six Hundred Dollars ($600.00) for the month oif 
January, 1942, payable on January 1, 1942 and thereafter 
at the rate of Twelve Thousand ($12,000.00) per annum, 
payable in equal monthly installments of One Thousand 
Dollars ($1,000.00) in advance on the first day of each and 

i 

i 

i 

i 

I 
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every month commencing with the month of February 1, 
1942, at the office of the Lessors or any other place that the 
Lessors may designate. 

• • • • 

64 20. If at any time after the end of the fifth year 
of this lease (a) there shall be a bona fide sale of 

land and buildings or (b) the Lessors shall desire posses¬ 
sion of the demised premises for their own use and occu¬ 
pancy or the use and occupancy of any one of them, then 
and in either event the Lessors shall have the privilege 
of terminating this lease upon giving six months written 
notice to that effect by mail or by posting said notice upon 
the demised premises, then and in that event immediately 
upon the expiration of said six months notice period this 
lease shall cease, come to an end and terminate just 

65 as though that date was the terminating date of this 
lease, and in consideration of the Lessee quietly com¬ 
plying and quietly surrendering possession of said prem¬ 
ises, the Lessors agree to pay to the Lessee, the sum of 
$10,000.00 within 48 hours after possession is surrendered. 

• • • • 

66 14. And Lessor doth covenant that Lessee on 
paying the said yearly rent and performing the cov¬ 
enants aforesaid, shall and may peaceably and quietly have, 
hold and enjoy the demised premises for the term afore¬ 
said. 

• • • • 

68 Pet’s Ex . No. 2 

AGREEMENT made this 29th day of August, 
A. D. 1941, by and between UNITED-WHELAN CORPO¬ 
RATION, a Maryland corporation, hereinafter referred 
to as the Assignor and UNITED CIGAR-WHELAN 

STORES CORPORATION, a Delaware corporation, here¬ 
inafter referred to as the Assignee; 

WHEREAS, the said Assignor is the Tenant under a 


I 
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certain lease dated July 22nd, 1941, and amendments 
thereto, if any, from the Landlord, SAMUEL D. ZLQT- 
NICK, SIDNEY S. ZLOTNICK and RENA Z. KRAFT, 
of the corner store and basement in the building at the 
Northwesterly corner of 12th and G Streets, Washington, 
D. C., consisting of store and basement premises now under 
lease to and occupied by the A signor, together with addi¬ 
tional adjoining store or ground floor space; 

NOW, THEREFORE, in consideration of the sum of 
One Dollar ($1.00) and other good and valuable consider¬ 
ations, this day in hand paid, receipt of which is hereby 
acknowledged, the Assignor hereby assigns, transfers and 
sets over unto the Assignee the said lease and amendments 
thereto, if any, together with all benefits and advantages 
to be derived therefrom. ! 

i 

The Assignee agrees to assume and does hereby assume 
the said lease and agrees to be bound thereby and to ob¬ 
serve, carry out and perform all of the terms, covenants 
and conditions therein contained on the part of the Tenant 
hereunder to be observed, carried out and performed. 

This assignment shall be effective as of midnight August 
31,1941. v j 

IN WITNESS WHEREOF, the Assignor and Assignee 
have caused these presents to be executed by E. E. Cody, 
one of their Vice Presidents and attested to by HARRY 
RUBENOFF, their Secretary and their respective corpoi- 
rate seals to be hereunto affixed, and do hereby appoint 
the said E. E. CODY their true and lawful attorney-in 7 
fact to execute, acknowledge and deliver these presents as 
their act and deed, all on the day and year first above 
written. 

UNITED-WHELAN CORPORATION,! 

By E. E. Cody ; 

Vice President I 

ATTEST: j 

H. Rubenoff 
Secretary 


i 


j 

i 
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UNITED CIGAR-WHELAN STORES 
CORPORATION, 

By E. E. Cody 
Vice President 

ATTEST: 

H. Rubenoff 
Secretary 

* • * • 

70 Pet’s Ex. No. 3 

AGREEMENT made this 4th day of February, 
1946, by and between SAMUEL D. ZLOTNICK, SIDNEY 
S. ZLOTNICK and RENA Z. KRAFT, hereinafter called 
parties of the first part, having an office in care of H. L. 
Rust Company, Agent, 1001 Fifteenth Street, N. W., 
Washington, D. C., and UNITED CIGAR-WHELAN 
STORES CORPORATION, a Delaware corporation, here¬ 
inafter called party of the second part, having a place 
for the transaction of business at 215 Fourth Avenue, 
New York 3, N. Y.; 


Witnesseth: 

WHERAS, by lease dated July 22, 1941, the parties of 
the first part leased to the United-Whelan Corporation, as 
Lessee, for a term of years commencing January 1, 1942 
and expiring December 31, 1952, the store and basement in 
the building at the Northwesterly corner of 12th and “G” 
Streets, Washington, D. C., at the rentals therein set forth 
and provided; and 

WHEREAS, by agreement dated August 29, 1941, the 
said United-Whelan Corporation assigned all of its right, 
title and interest in and to the said lease to the party of 
the second part; and 

WHEREAS, the parties hereto are desirous of cancell¬ 
ing and terminating the said lease as hereinafter pro¬ 
vided; 
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NOW, THEREFORE, in consideration of the snm of 
Thirty Thousand Dollars ($30,000.00) this day in hahd 
paid by the parties of the first part to the party of th.6 
second part, receipt whereof is hereby acknowledged, and 
of the representations and agreements hereinafter set forth, 
and other good and valuable considerations, IT IS 
AGREED as follows: i 

FIRST: The parties of the first part represent that 
they are presently engaged in the business of furriers 
under the trade-name of ZLOTNICK THE FURRIER and 

i 

are presently carrying on said business at 1120 “G” 
Street, Washington, D. C., and that they desire bona fide 
to use the demised premises in its entirety for their busi¬ 
ness as retail furriers commencing May 1, 1946. j 
71 SECOND: The party of the second part, relying 
upon the representation contained in Clause FIRS J 
herein, agrees to deliver up possession of the demised 
premises to the parties of the first part on or prior tb 
April 30,1946. 

THIRD: The parties hereto agree that the said lease 
dated July 22, 1941 shall cease and terminate and come to 
an end as of April 30, 1946 and neither party shall be 
liable to the other hereunder in respect of said lease 
after April 30, 1946, except as hereinafter specifically re¬ 
served. 

FOURTH: The parties of the first part agree to accept 
delivery of the demised premises in their physical condi+ 
tion as of April 30, 1946 and further agree that the party 
of the second part shall not be obligated to make any re-4 
pairs, decorations or replacements necessitated by the re-j 
moval of the fixtures of the party of the second part, or, 
otherwise, nor shall the party of the second part be liable! 
for any damage to the said demised premises caused by 
its occupancy of or its vacating the demised premises, or 
otherwise. 


i 

i 
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FIFTH: The parties of the first part recognize, under¬ 
stand and agree that this cancellation and termination of 
said lease is agreed to by the party of the second part only 
upon the condition that the parties of the first part, or 
any of them, desire, in good faith, to and do occupy the 
demised premises, upon the party of the second part vacat¬ 
ing, for their retail furrier business and that such occu¬ 
pancy shall continue for that purpose for at least two suc¬ 
cessive years thereafter. 

SIXTH: The parties of the first part, jointly and sever¬ 
ally covenant, promise and agree that if they or any of 
them violate the provisions of Clause FIFTH hereinabove, 
they shall, forthwith, pay to the party of the second part, 
as liquidated damages, the sum of Ninety Thousand Dol¬ 
lars ($90,000.00). It is agreed by the parties hereto that 
the said amount of damage which the party of the 
72 second part may suffer by reaeson of a violation of 
Clause FIFTH hereof is determined at the aforesaid 
sum of Ninety Thousand Dollars ($90,000.00) and repre¬ 
sents the estimated profits in the demised premises for the 
period May 1, 1946 to December 31, 1952 less the sum of 
Thirty Thousand Dollars ($30,000.00). 

SEVENTH: Clauses FOURTH, FIFTH and SIXTH 
hereof shall survive the cancellation and termination of the 
said lease and surrender of possession of the demised 
premises. 

EIGHTH: This agreement shall be binding upon and 
shall enure to the benefit of the parties hereto and their 
respective heirs, administrators, executors, legal repre¬ 
sentatives, successors and assigns. 

IN WITNESS WHEREOF, the parties of the first 
part have hereunto set their hands and seals and the party 
of the second part has caused these presents to be exe¬ 
cuted by Harry Rubenoff, one of its Vice Presidents and 
attested to by Harold W. Jacobsen, its Secretary, and its 
corporate seal to be hereunto affixed, and doth hereby 
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appoint the said Harry Ruben off its true and lawful attor¬ 
ney-in-fact, to execute, acknowledge and deliver these pres¬ 
ents as its act and deed, all on the day and year first above 
written. 

Samuel D. Zlotnick (L. S.) 

Sidney S. Zlotnick (L. S.) 

Rena Zlotnick Kraft (L. S.) 

UNITED CIGAR-WHELAN STORES 
CORPORATION 

By H. Rubenoff j 

Vice President j 

ATTEST: 

Harold W. Jacobsen 
Secretary 


i 

! 

i 

I 

j 

i 

i 

i 


i 

i 
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United Cigar-Whelan Stores Corporation, Petitioner. 
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District of Columbia, Respondent. 
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STATUTE INVOLVED I 

I 

Sec. 6(a) of Title II (“District of Columbia Income Tax 
Act”) of the Act of July 26, 1939, 53 Stat. 1091, ch. 367 (Sec. 
47-1506(a), D. C. Code, 1940) is set forth in petitioner’s brief ; 
on pages 3 and 4. 1 j 

Sec. 4(a) of the same title of the same Act (Sec. 47-1504(a), ! , 
D. C. Code, 1940, Supp. V) provided as follows: 

1 The District of Columbia Income Tax Act was repealed with respect to 
taxable years or portions thereof beginning on and after the first day of 
January, 1947, for all purposes, except for certain purposes in connection with 
the assessment, collection, etc., of taxes levied under that Act by the provi¬ 
sions of Article I, Title I, Sec. i, of Public Law 195, 80th Congress, 1st Session, 
approved July 16, 1947. However, under the latter Act capital gains and losses 
are treated in the same manner for tax purposes as they were under the 
former Act. 
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‘‘The words ‘gross income/ as used in this chapter 
include gains, profits, and income derived from sal- ' 

aries, wages, or compensation for personal services of 
whatever kind and in whatever form paid, including 
salaries, wages, and compensation paid by the United 
States to its officers and employees to the extent the 
same is not immune from taxation under the Con¬ 
stitution, or income derived from professions, voca- < 

tions, trades, businesses, commerce, or sales or deal¬ 
ings in property, whether real or personal, growing 
out of the owmership, or use of, or interest in, such 
property; also from rent, royalties, interest, divi¬ 
dends, securities or transactions of any business car¬ 
ried on for gain or profit, or gains or profits, and i 

income derived from any source whatever.” 

QUESTION PRESENTED 

i 

The sole question presented on this appeal is whether the 
amount received by a lessee for the premature “surrender” or 
“cancellation” of a lease of real property for a term of years is 
a non-taxable gain from the sale or exchange of a capital asset 
wdthin the meaning of Sec. 6(a) of the District of Columbia 
Income Tax Act (Pet. brief 3, 4) or taxable income within the 
meaning of Sec. 4(a) of the same Act, supra. 

SUMMARY OF ARGUMENT 

The purpose of Congress in enacting Sec. 6(a), supra, was to 
distinguish, for tax purposes, between investment and specula¬ 
tion, and that purpose would not be served by a decision in the 
case at bar holding the income in question to be non-taxable as 
gain from the sale or exchange of a capital asset 

The words “sale” and “exchange” must be accorded their or¬ 
dinary meanings, and the “surrender” or “cancellation” of the 
lease in this case does not come within the ordinary meaning of 
either word. 
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The combined effect of a line of cases establishes the rule that 
transactions involving the “surrender”, “cancellation”, “relinquish¬ 
ment” or “extinguishment” of intangible rights do not come 
within the definition of “sales” or “exchanges”, for tax purposes,. - 
where there is neither in fact nor in contemplation of law a trans¬ 
fer of property to or from the taxpayer. 

McAllister v. Commissioner, infra, is not in point That case 
did not involve the “surrender” or “cancellation” of a lease. 
Moreover, the majority opinion in that case was either predicated 
upon the theory of giving effect to an expressed Congressional 
intent or it was in error. In any event, it should not control the 
decision in the case at bar. i 


ARGUMENT .1 

There was no “sale” or “exchange” of a capital asset within the 

meaning of the statute. 

Under Sec. 6(a) of the District of Columbia Income Tax 
Act (Pet. brief 3, 4), no gain or loss from the sale or exchange 
of a capital asset, as defined in the section, shall be recognized 
for tax purposes. 

Arguendo, “We assume that the lease was ‘property/ what¬ 
ever that signifies abstractly.” Hort v. Commissioner, 313 
U. S. 28, 31, 85 L. ed. 1168, 61 S. Ct. 757. And the Board 
held that the lease “was a capital asset” (App. 8), although i 
“property” and “capital” are not necessarily synonymous, i 
Hort v. Commissioner, supra. 

In enacting Sec. 6(a), “The apparent purpose of Congress i 
was to distinguish, for tax purposes, between investment and i 
speculation”, 2 and the same purpose appears to have prompted ; 
Congress to enact somewhat similar provisions into the Fed¬ 
eral tax law. 3 

“It is good sense and good law that as a general proposition | 
the term ‘sale or exchange’, like other words in a revenue act, | 

- i 

2 Garrett, v. District of Columbia, SI U. S. App. D. C. 374, 159 F. 2d 457, 
ccrt. den. 330 U. S. S35, 91 L. ed. 12S2, 67 S. Ct. 971. 

3 Burnet v. Ilarmel, 287 U. S. 103, 106, 77 L. ed. 199, 53 S. Ct. 74; Davis v. i 
United Stales (CCA-2), 87 F. 2d 323, 325. 
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is to be accorded its ordinary meaning and is not to be tortured 
into strained construction. * * * ” William Flaccus Oak Leather 
Co. v. Commissioner (CCA-3), 114 F. 2d 783, rev’d sub nom. 
Helvering v. William Flaccus Oak Leather Co., 313 U. S. 247, 
85 L. ed. 1310, 61 S. Ct. 878. 

“ * * * Neither business men nor lawyers refer to the cancel¬ 
lation or forfeiture of a lease for a consideration as a sale or 
exchange. * * * ” Hort v. Commissioner, 39 U. S. B. T. A. 922, 
926, affd (CCA-2) 112 F. 2d 167, aff’d 313 U. S. 28, 85 L. ed. 
1168, 61 S. Ct. 757. 

The Hort case, supra, is significant. There the Supreme 
Court held that the amount received by a lessor in considera¬ 
tion of the cancellation of a lease of real estate was not a re¬ 
turn of capital but income taxable to the lessor in its entirety. 
In the original proceeding before the United States Board of 
Tax Appeals, the taxpayer had contended, inter alia, that if 
the amount received for the cancellation of the lease was in¬ 
come it was a capital gain rather than ordinary income (39 
U. S. B. T. A. 926). That Board disposed of such contention 
in the following manner: 

“ * * * Capital gain is defined in section 101 (c) (1) 
of the Revenue Act of 1932 as a gain from the sale or 
exchange of capital assets. A sale or exchange in¬ 
volves a transfer of property in goods. Williston on 
Sales (2d Ed.), vol. 1, ch. 1. Here the lease was ex¬ 
tinguished, not sold or exchanged. The lessee did not 
acquire any valuable asset but merely obtained a re¬ 
lease from his liabilities under the lease. * * * ” 

The contention of the taxpayer in the case at bar, when 
considered in the light of the holding in the Hort case, presents 
an interesting picture. Under petitioner’s theory, the amount 
paid it by the lessor for the cancellation of the lease (the re¬ 
verse of the situation in the Hort case) was the gain from the 
sale or exchange of a capital asset. In the Hort case the 
United States Board of Tax Appeals held that the amount 






paid by the lessee to the lessor for the cancellation of a lease 
was not a return of capital to the lessor but was ordinary iii- 
come. Suppose, for example, that in the case at bar peti¬ 
tioner paid the lessors, as did the lessor in the Hort case, for 
the cancellation of the lease. Under such circumstances, under 
its theory of this case, petitioner could not claim the amount 
paid as a deduction for business expenses, since Sec. 6(a), 
supra, recognizes, for tax purposes, • neither losses nor gain^ 
from the sale or exchange of capital assets. ! 

Although the Hort case presents, it is submitted, the closest 
analogy to the case at bar, there are other cases which are 
believed to support respondent’s contentions. j 

This Court held in Hole v. Helvering, 66 App. D. C. 242j 
85 F. 2d 819, that the compromise of promissory notes forj 
less than their face values, when the maker was able to pay 
in full, was not a sale or exchange of capital assets. 

In Burnet v. Harmel, supra, the Supreme Court held thatj 
the amounts received by the owner of land from oil and gas 
leases were not gains from the sale or exchange of capital 
assets, notwithstanding the fact that under applicable state ' 
law the leases operate to pass title to the oil and gas immed-i 
iately upon execution. 

In Fairbanks v. United States, 303 U. S. 436, 83 L. ed. 855, ! 
59 S. Ct. 607, it w r as held that the redemption of bonds by the i 
obligor did not constitute a sale or exchange of the notes by! 
the holder, and that the profit realized was ordinary income i 
as distinguished from a capital gain. 

In Helvering v. William Flaccus Oak Leather Co., supra, j 
the Supreme Court held that the amount received by a tax- j 
payer as proceeds of insurance on property destroyed by fire ; 
was not a gain from the sale or exchange of a capital asset. 

In Bodine v. Commissioner, 103 F. 2d 982, the Third Cir¬ 
cuit Court of Appeals held that the sum received by a tax- ; 
payer as monthly payments under an annuity policy and as 
principal sum on surrender thereof, in excess of the amount ! 
paid for the policy, was taxable as “ordinary income” rather i 


i 





than as gain from the sale or exchange of capital assets, citing, 
inter alia, Hale v. Helvering, supra. See also Avery v. Com¬ 
missioner (CCA-9), 111 F. 2d 19; Cobbs v. Commissioner, 39 
U. S. B. T. A. 042, dismissed on stipulation (CCA-9) 111 F. 
2d 644; Heilman v. Commissioner, 33 U. S. B. T. A. 901. 

'In Lee v. Commissioner (CCA-7), 119 F. 2d 946, 948, it was 
said that “ # * * It is. well settled that where a note is paid 
by or on behalf of the maker in satisfaction of the maker’s 
liability thereon, a sale or exchange of property, as those words 
are used in the pertinent provision of the Revenue Act, does 
not result. * * * ” 

In Johnson v. Commissioner, 32 U. S. B. T. A. 156, 161, the 
Court denied a claim of the taxpayer that the amount re¬ 
ceived as liquidated damages for the failure to carry out a 
contract for the purchase of stock was a capital gain. 

The question in Hale v. Helvering, supra, was whether the 
difference between the face values of promissory notes and 
the amounts paid in compromise to the holder constituted 
losses from the sale or exchange of capital assets. Mr. Justice 
Stephens, speaking for this Court, observed as follows: 

“Accepting the definitions relied upon by the peti¬ 
tioner as constituting the ordinary meaning of the 
words in question, such definitions do not include the 
disposition of the notes under the facts here. There 
was no acquisition of property by the debtor, no 
transfer of property to him. Neither business men 
nor lawyers call the compromise of a note a sale to the 
maker. In point of law and in legal parlance prop¬ 
erty in the notes as capital assets was extinguished, 
not sold. In business parlance the transaction w’as a 
settlement and the notes were turned over to the 
maker, not sold to him. * * * ” (italics supplied) 

As in the Hale case, so here, there is no “sale” of any property, 
no acquisition of property by the lessors, and no transfer of 
property to them within the commonly accepted connotation 
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of the words “sale or exchange”. Paraphrasing the italicized 
portions of the foregoing quotation from the Hale case, in 
point of law and in legal parlance property in the lease in¬ 
volved as a capital asset was extinguished, not sold. The 
Board of Tax Appeals recognized this fundamental principle 
when it said in its opinion: 

I 

i 

“In the ordinary acceptation of the term, a sale is 
an exchange or transfer of property for money or its 
equivalent. The cancellation and termination of a 
lease is a destruction of the leasehold rather than a 
transfer, and even if it be considered a transfer of the j 
lease to the lessor, the leasehold would be destroyed 
under the doctrine of merger, 2 Blackstone Comm. 

177; Carroll v. Ballance, 26 Ill. 9, 20; Fox v. Long, 

8 Bush (Ky) 498; Long v. Green, 39 N. C. 370; Arnd I 
v. Lerch, 162 Md. 318,159. Atl. 587; Waldon v. Wahl, 

286 Pa. 237, 133 Atl. 252.” (App. 10, 11), 

and petitioner apparently recognizes its soundness (Pet. brief 

10). j 

The combined effect of the decisions of the cases herein-, 
before cited, in our view, is a well established rule of law that 
transactions involving the “surrender”, “cancellation”, “re-, 
linguishment”, or “extinguishment” of intangible rights do noti 
come within the definition of “sales” or “exchanges”, for tax 
purposes, where there is, in fact, no transfer of property to or i 
from the taxpayer. ) 

However, apparently in seeking to escape the effect of those J 
cases, or some of them, petitioner advances some sort of theory 
that in each of those cases, but not here, there was an obliga¬ 
tion running from the payor to the payee (Pet. brief 11-13). 
In refutation of such theory, it seems sufficient to point out 
that under the lease in the case at bar the payors (lessors) 
were, until the lease was cancelled, under the obligation to 
permit the payee (lessee) to use and occupy the leased 
premises. 



The principal case relied upon by petitioner is McAllister 
v. Commissioner (CCA-2), 157 F. 2d 235, cert. den. 330 U. S. 
826, 91 L. ed. 1275, 67 S. Ct. 863. In that case the question 
was whether a life tenant of a testamentary trust was entitled 
to deduct, for tax purposes, as a capital loss, a loss resulting 
from her release of her life tenancy and consent tq its termina¬ 
tion in consideration of the payment of a lump sum by the 
remainderman. The majority opinion held that she was, but 
Judge Frank dissented. 

There was no “surrender” or “cancellation” of a lease in the 
McAllister case. The “property” involved in the McAllister 
case was a freehold estate (life tenancy), while the “property” 
involved in the case at bar is an estate in land less than a free¬ 
hold. For these reasons, it is submitted, the McAllister case 
is not in point. 

However, aside from the foregoing differences between the 
McAllister case and the case at bar, there are other cogent 
reasons why the decision in that case is inapplicable to the 
instant case. 

In deciding the McAllister case as it did, the Court, of 
necessity, held that the “transfer” or “surrender” of the tax¬ 
payer’s life interest was a “sale” of capital assets as defined in 
I. R. C., Sec. 117(a)(1), 26 U. S. C. A. Int. Rev. Code, 
Sec. 117(a)(1). Although the majority opinion makes no 
mention of the matter, it is possible that the Court was there 
giving effect to a Congressional intent to broaden the scope 
of the capital gain and loss provisions of the Federal tax law. 
That Congress has had such an intent is manifest from the 
following quoted portions of the opinion of the Supreme Court 
in Helvering v. Hammel , 311 U. S. 504, 511, 85 L. ed. 303, 61 
S. Ct. 368: 

“It is not without significance that Congress, in the 
1934 Act, enlarged the scope of its provisions relating 
to losses from sales of capital assets by including 
within them losses upon the disposition of the tax¬ 
payer’s property by methods other than sale and 


i 

i 


4 

\ 






r 


i 



without reference to the voluntary action of the 
taxpayer. It thus treats as losses from sales of ex¬ 
changes the loss sustained from redemption of stock, 

§ 115 (c), retirement of bonds, § 117 (f), losses from 
short sales, § 117 (e) (1), and loss sustained by 
failure of the holder of an option to exercise it, § 117 
(e) (2), although none of these transactions involves 
a loss from a sale. * * * 

“The scope of the capital loss provisions was still 
further enlarged by § 23 (k) (2) of the Revenue Act 
of 1938,52 Stat. 447, which provides that if securities, 
which are capital assets, are ascertained to be worth¬ 
less and are charged off within the taxable year the 
loss, with an exception not now material, shall be 
considered as a loss arising from a sale or exchange. 
These provisions disclose a consistent legislative 
policy to enlarge the class of deductible losses made 
subject to the capital assets provisions without re¬ 
gard to the voluntary action of the taxpayer in pro¬ 
ducing them. We could hardly suppose that Con¬ 
gress would not have made provision for the like 
treatment of losses resulting from a forced sale of the 
taxpayer’s property acquired for profit either in the 
1934 or 1938 Act, if it had thought that the term 
‘sales or exchanges’ as used in both acts did not in¬ 
clude such sales of the taxpayer’s property.” 

Notwithstanding such Congressional intent to broaden the 
scope of the Federal law, the fact is that Congress manifested 
no such intent with respect to the District of Columbia Income 
Tax Act. If it is true, then, that the Court was giving effect 
to Congressional intent in the McAllister case, that case is not 
in point. 

If, on the other hand, the Court decided the McAllister case 
without regard to the Congressional intent, and if, by any 
chance, however remote, the decision in that case is authority 
for holding that the “surrender” or “cancellation” of a lease is 
the sale or exchange of a capital asset, then respondent'submits 
that the majority opinion in that case is incorrect, inconsistent 
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with other decisions, and should not be followed by this Court 
for the reasons suggested by Judge Frank in his dissenting 
opinion. 

CONCLUSION 

In view of the foregoing, it is submitted that the decision 
of the Board of Tax Appeals for the District of Columbia in 
this case was correct and should be affirmed. 

Respectfully submitted, 

Vernon E. West, 

Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation Counsel, D. C., 
Harry L. Walker, 

Assistant Corporation Counsel, D. C., 
Attorneys for Respondent, 

District Building, 

Washington 4, D. C. 




